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IN THE SUPREME COURT OF UTAH 
STATE OF UTAH 
BANK OF PLEASANT GROVE, v 
a Utah Corporation, 
Plaintiff and 
Respondent, y Case No. 14404 
vs. 
EARL A. JOHNSON and BETH ) 
R. JOHNSON, dba JOHNSON 
ASPHALT COMPANY, 
Defendants and ' 
Appellants. 
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ARGUMENT 
POINT I. 
RESPONDENT DOES NOT SHOW ERROR IN APPELLANT'S 
POSITION. 
In our brief we pointed to Rule 64B(b) Utah Rules of 
Civil Procedure, which sets forth the correct procedure and 
requirements for an Affidavit of Replevin. Consequently we 
argued the Trial Court erred in finding for Plaintiff and by 
failing to quash a Writ of Replevin supported by an Affidavit of 
Replevin and undertaking which were not in accordance with law. 
For clarity we will examine Respondent's arguments under 
separate headings. Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
POINT II. 
RESPONDENTS ARGUE THAT THE ACTUAL VALUE OF THE 
REPLEVIED PROPERTY COULD NOT BE PREDETERMINED AND THAT THE 
VALUE ALLEGED SATISFIED THE STATUTORY REQUIREMENTS. 
In their brief, Respondents argue that it was impossible 
to determine actual value and that the $8,000.00 which was the 
amount owing, not value, they assigned to the replevied property 
was a fair estimate. Respondents then go on to say that the 
actual value was the $4,800.00 realized at the Sheriff's Sale. 
Actual value should be determined by commercially 
reasonable standards; what it would cost the Defendant/Appellant 
to replace the replevied grader with one of like make, model and 
condition. Respondents' argument that the amount realized from 
the Sheriff's Sale is at its best, tenuous. A price received 
upon forced sale does not meet the foregoing standard. The 
Court in Coffey v. Williams, 210 P.2d 959, 69 Ariz 126 ruled that 
in a replevin action, it is the value of the property at the 
date of Trial which must be determined in rendering Judgment 
for a party not in possession of the property. 
POINT III. 
RESPONDENTS ARGUE THAT DEFENDANT-APPELLANT DID NOT 
PURSUE THEIR MOTION TO QUASH WRIT OF REPLEVIN AND THEREFORE 
MADE NO TIMELY OBJECTION. 
Respondents argue that Appellants did not pursue their 
Motion to Quash. Rule 20, Fourth District Court of Utah County 
was in effect at the time the matter arose, which reads as follows: Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
Rule 20 
LAW AND MOTION 
(a) All motions, except in uncontested or 
ex parte matters, shall be accompanied by a statement 
of points and authorities and any affidavits relied 
upon in support thereof. 
(b) The responding party shall file and serve upon 
all parties, within 10 days after service of the motion, 
a statement of answering points and authorities and 
counter-affidavits. 
(c) The moving party may serve and file reply points 
and authorities within five days after service of 
responding party's points and authorities. Upon the 
expiration of such five day period to file reply points 
and authorities, either party may notify the clerk to 
submit the matter for decision. 
(d) Decision shall be rendered without oral 
argument unless oral argument is requested by the 
court, in which event the clerk shall set a date 
and time for argument. 
(e) In all cases where the granting of a motion 
would dispose of the action on the merits, with 
prejudice, the party resisting the motion may request 
oral argument, and such request shall be granted 
unless the motion is denied. If no such request is 
made, oral argument shall be deemed to have been 
waived. 
As a matter of procedure all motions submitted were automatically 
submitted to the Court for determination when the time for 
all responsive pleadings had expired. The Clerkfs office 
"overlooked" this Motion to Quash and after a reasonable time 
for the Court to make a determination on the Motion, the 
attorney for Defendants wrote the Clerk of the Court inquiring 
as to the status of his Motion. He received no response until 
the Motion was denied at Trial. 46 AmJur Replevin §84 states: 
A writ of replevin will be quashed when the 
Plaintiff fails to give a bond in conformity 
with the statute, if the insufficiency is 
seasonably taken advantage of by plea or 
motion... 
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Defendants did make timely objection and were in conformity 
with the local Rule 20. It appears that the Court overlooked 
Defendant's Motion and subsequent inquiry as to the status 
of their Motion. 
POINT IV. 
RESPONDENTS ALLEGE THAT THERE WERE NO DEFICIENCIES 
IN THE UNDERTAKING AND WRIT OF REPLEVIN, AND VALUE HAS BEEN 
PROVEN, RENDERING APPELLANTS BRIEF MOOT. 
Respondents feel that because they alleged $8,000.00 
as the amount owed that they are in conformity with the statute. 
It is clear that item (6) of the rule requires that the affiant 
state the actual value of the property, not the amount owed 
thereon. The stating by respondents of the amount outstanding 
on Defendants1 note is not related to the requirement of 
stating actual value and should not be allowed to be a substitute 
therefor. Also other irregularities in the Affidavit are not 
minor and are therefore not unimportant as Respondents would 
argue. The amount realized at the Sherifffs Sale is not proof 
i 
of actual value, therefore Respondent's argument that Appellants 
appeal is moot is not correct. 
POINT V. 
RESPONDENTS ARGUE THAT THE UTAH WRIT OF REPLEVIN DOES 
NOT VIOLATE DUE PROCESS WHEN RULE 64B IS FOLLOWED. 
Appellants stand on their argument that the Utah Writ ( 
of Replevin should be declared unconstitutional for those 
reasons enumerated by the Idaho Supreme Court in Massey Ferguson 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Credit Corp v, Peterson, 96 Idaho 94, 524 P2d 1066 (1974) 
wherein the Idaho Writ of Replevin Statute was declared to be 
unconstitutional under Fuentes v. Shevin, 407 US 67, 32 L. Ed 
556, 92 S Ct 1983 and Mitchell v. W. T. Grant Co,, 316 U.S. 600, 
94 S Ct 1895, 40 L Ed 2d 406 (1974) (See Appellants Brief 
Point III). Furthermore, Respondents did not follow Rule 64B 
as alleged and at the Court Defendant-Appellant was deprived 
of the right to have the statute complied with by 
Plaintiff-Respondent. 
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